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SUPERIOR COURT OF ARIZONA

PIMA COUNTY

FARMERS INVESTMENT COMPANY,
a corporation,

Plaintiff,

VS.

THE ANACONDA COMPANY, et
al.,

Defendants.

CITY OF TUCSON, a4 municipal
corporation,

Plaintiff in
Intervention,

VS.

FARMERS INVESTMENT COMPANY,
a corporation,

Defendants 1n
Intervention.
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(TITLE OF ACTION)

COMPLAINT IN INTERVENTION

Filed: February 28, 1972

The City of Tucson, for 1its Com-
Y plaint in Intervention herein, states
as follows:
L.
The City of Tucson, hereinafter
referred to as Tucson, 1s a municipal
- corporation formed in accordance with
Arizona statute as a charter city, and
has authority to sue as such a charter
e clity.
iI.
The lards and waters referred to
hereafter are located in Pima County,
and the activities of both Tucson.on the

one hand and all of the defendants 1in

Intervention on the other take place 1n

Pima County.

; T . o conE - o A T - " . -
Sl el TR e R LRI SR T T AR R L R
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IIT.

The defendant Farmers Investment
Company, hereafter referred to as FICO,
1s a corporation in the possession of
lands in and near the valley of the Santa
Cruz River, which lands are operated by
it_for agricultural purposes. These
lands are located withih the general
watershed of the Santa Cruz River and
within the Sahuarita-Continental Critical
Groundwater Area as established by the
State Land Department pursuant to Title
45, of Arizona Revised Statutes, Chapter
One. These lands have been and are
irrigated by groundwater produced by
wells operated by FICO which are also
within the same Critical Groundwater
Area.

IV.

The defendants Anaconda Company,
Duval Corporation, American Smeling (sic)

& Refining Company and Pima Mining

FCTL000627
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Company, hereafter referved to collectively
as the Mining Companies, are all cor-
porations 1in possessicn of lands located

to the west of the Santa Cruz River

Valley south of Tucson, which lands are
used for the mining and milling of

copper ore, tailings ponds used in con-
naction with the mining and-milling

processes, waste disposal areas and
other purposes, all of which avre related
to the production of copper and other
metals. Those lands are located within
the watershed of the Sanza Cruz River,
Except for certain well-sltes and narrow
gstrips of land connecting some of those
well-sites with the principal lands of
the Mining Companies, all of those
lands, including all of them devoted to
mining, milling and processing of ore,
are located outside the Sahuarita-
Continental Critical Groundwater Area.

All of the water produced by the Mining

FCTL000628



Companies is used outside that Area.

V.

Tucson has during all of its existence

as a city obtained most of the water

distributed by 1ts water utility from
wells located within the area of the

Santa Cruz River and its ai1mmediate

environs. All of those wells are located

within the watershed of the Santa Cruz.

Some, but not all, of those wells are
located within the Sahuarita-Continental
Critical Groundwater Area, such wells
having been used, and water from them,
transported to the area served by'the
water utility of Tucson, since 1933.
Consumption of water for municipal pur-
poses by the population served by
Tucson's water utility requires'the pro-
ducticn, transportation and use of the
water now obtained from wells within the
Sahuéfita-Continental Critical Ground-

water Area. Projected and anticipated

FCTL000629
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increases in that population in the future
will continue to require water from those
wells and such others as may be

necessary to be obtained in that and

other areas hereafter.

VI.

Most of the water produCed and dis-

tributed for domestic and other municipal
purposes by Tucson's water utility 1is

obtained from wells located in and near

k
!
,,::‘.'4.
3
?
{I
&
?.
i
1} .

the valley of the Santa Cruz River

- o wrAnak - e

within the watershed of that river and

- . . .

downstream from the lands owned and
occupied by FICO and the Mining Companies

\ and downstream from the points at which
either FICO or any of the Mining Com-
panies will or can return used water to
the watershed or the underground water
cyitem from which Tucson, FICO and the

g Ziring Companies draw.

. VII.

All of the parties hereto, specifically

FCTL000630



ircluding FICO, all of the Mining Companies
and Tucson, have withdrawn water from

the underground water supply within the
Sahuarita-Continental Critical Ground-
water Area, moved the water coff the

lands from which it was withdrawn and

used the water oh lands other than those

from which 1t was withdrawn. All of

those parties are continuing in that
practice. All of them threaten, propose
or plan hereafter to continue to do so.

In the case of FICO, the water thus

used has been both produced and used
within the Sahuarita-Continental Cri-

tical Groundwater Area. In the case of
the Mining Companies and Tucson, the

water has been produced within that

Area and transported and used outside

1t. The water produced by the Mining
Companies has been used within the general
Santa Cruz River watershed. The water

produced by Tucson has been used within

FCTL000631
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that watershed.

VIII.

Tucson 1s and will hereafter be
dependent, for water for domestic and
other municipal purposes, on water from
wells lying downstream of the lands of

all of the defendants in Intervention.
Water returned by defendants to the water-
shed of the Santa Cruz River and to the
general groundwater system underlying

the area of the river does and wili
mingle with the other percolating water
from which Tucson's supply i3 for the
most part drawn. Water drawn Dy all of
the defendants 1in Intervention {rom the
groundwaters of the Sahuarita-Continental
Critical Groundwater Area 1is used oY
those defendants for agricuitural,

|
-

mining, milling and other Zurposes and

is returned to the general groundwater
system changed in guality by 1ts uses

so as to be undesirable for domestl

FCTL000632



purposas and so as to render undesirable

for such purposes all or a substantial

part of the general supply of percolating

water with which it 1is, after such return,

comingled. ‘‘he change in quality of the
general supply threatens, if continued,
to render undesirable for drinking and
other domestic purposes the water which
Tucson must draw from the Santa Cruz
River Valley and its neighboring areas
by wells presently 1n operation and
others which in the future will be
required to be put <own.

WHEREFORE, The City of Tucson prays
for judgment of the Court:

1. Declaring the rights of all of

the parties herein to groundwaters of

the Sahuarita-Continental Critical
Groundwater Area; and declaring the
conditions under which such waters may
be withdrawn by the parties and the puré

poses for which it may be transported

FCTL000633
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and used by themn.

2. Forever enjoining the defendants
in Intervenrtion, and any of them, from
returning, or causing or permitting to
be returned, used water to the general
groundwater system underlying the area
of the Santa Cruz River of such guality
as to render undesirable for domestic
purposes, now or hereafter, the general
supply of groundwater with which the

returned water becomes comingled, or as

to threaten to do so.

(Signed HERBERT WILLIAMS, City
Attorney of the City of Tucson,
and LESHER & SCRUGGS, Special

Counsel to the City of Tucson,
by Robert 0. Lesher, Attorneys
for Plaintiff in Intervention)
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(TITLE CF ACTION)

ANSWER OF ZFENDANTS
ANACONDA C(JUMPANY AND
BOYD LAND AND CATTLE
COMPANY TO THE CITY OF
TUCSON'S COMPLAINT 1IN
INTERVENTION

Mmmmmmmmw e e e
&
L

N . Filed: April 10, 1972

Defendants, The Anaconda Company
and Boyd Land and Cattle Company, for
thelr answer to plaintiff's complaint in
inter§ention state:

1

These defendants affirmatively allege.
that the Boyd Land and Cattle Company 1is
a wholly-owned subsidiary of the defen-
dant, The Anaconda Company, and that'all-

the acts and conduct of the Boyd Land
and Cattle Company were done for and on
behalf of The Anaccnda Company as a

wholly-owned and controlled subsidiary

of the said Anaconda Company.

FCTL000635
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IT
These defendants admit paragraphs
I, IT and III of the complaint.

III
In answer to paragraph IV these

defendants admit the first two sentences

thereof and deny the remaining allegations

of paragraph 1IV.
IV
These defendants are without Knowl-
edge or information sufficient to form
a belief as to the truth of the allega-
tions contained ian paragraphs YV and VI
of the complaint.
Y
In answer to paragraph VII, thes=s
defendants deny that they have withdrawn
water from the underground water sSupply
within the Sahuarita-Continental Critical
Grcundwater Area and moved this water
off 1ts lands. These defendants admit

that they intend to continue to withdraw

FCTL000636
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and use water in the same manner that
they have in the past. These defendants
admit the City of Tucson has produced
water within the area above-described
and transported it for use outside the
area. These defendants affirmatively
allege that some water that The Anaconda
Company uses in 1its mining operation is
withdrawn from a point inside the

Sahuarita-Continental Critical Groundwater

Area and used at a point outside said
area; that these defendants are without
knowledge or information sufficient to
form a belief as to the truth of the
remaining allegations of paragraph VII
of the complaint.

VI

In answer to paragraph VIII, these

defendants are without knowledge oy in-
formation sufficient to form a belief as
to the allogations contained in the first

sentence of paragraph VIII. These

FCTL000637
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defendants admit that water returned by
The Anaconda Company to the watershed of
the Santa Cruz River and to the general
ground water system underlying the area

of the river does and will mingle with
other percolating wateb. These defen-
dants are withéut knowledge or information
sufficient to form a bellief as to the

truth of the allegations contained 1in

‘paragraph VIII referring to the acts and

conduct of other defendants. These
defendants deny that The Anaconda Company
will change the quality of water re-
turned to the general ground water systemn
in such a manner as to make it undesirable
for domestic purposes 50 a4s To render
undesirable for such purposes all cr a
substantial part of the general supply

of percolating water which 1t nas after

such return commingled.

These defendants allege that plaintiff

FCTL000638
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in intervantion is entitled to no relief

because 1t comes to a court of equity

with unclean hands in that it now returns

to the watershed of the Santa Cruz River
and the general ground water system sub-
stantial quantities of sewage effluent
which changes the quality of the per-
colating water in the general under-
ground system.

SECOND AFFIRMATIVE DEFENSE

The claim of plaintiff is barred
by laches i1n that defendant Anaconda
Company has drilled and completed
certain industrial wells and made sub-
stantial investments, Lelieving 1n
gcod faith 1t had a right to do s50; that
plaintiff in intervention has xncwn of
the activity of The Anaccnda Cocmpany
for some time and made no objection or
complaint thereto and took no steps to
prevent the conduct, but, in fact,

encouraged such conduct.

FCTL000639
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THIRD AFFIRMATIVE DEFENSE

Defendants allege that defendants
have purchased lands that vizre used for
lrrigation, all of which lay within the

Sahuarita-Continental Critical Ground-
water Area and retired thése lands from
cultivation and used the water previously
used to cultivate said lands for The
Anaconda Company's mining and milling
operation and therefore The Anaconda -
Company has a vested right to use said
water in the future.

FOURTH AFFIRMATIVE DEFENSE

That on or about the 2l1lst day of
December, 1lS48, pursuant to the authority
vested in it by A.R.S. 45-303, the
Arizona State Land Department designated
certain land as the "Santa Cruz Ground-
water Basin." All of the defendant
Anaconda's facilities and activities
are located within said Groundwater Basin

and therefore no actionable wrong has

FCTL000640
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been committed by these defendants by
the withdrawal and use of water in its
mining operation or on any portion of

land overlying the Groundwater Basin.

FIFTH AVFIRMATIVE DEYENSE

On or about the 8th day of June,
1954, pursuant to the authority vested
in it by A.R.S. 45-303, the Arizona State
Land Department designated certaln land
as the "Sahuarita-Continental Subdivision
of the Santa Cruz Groundwater Basin."
All of these defendants' pumping and use
of water for its mining and milling
operations are located within the boﬁn~
daries c¢f the Sahuarita-Continental Sub-
division of the Santa Cruz Basin, and
as a result thereof piaintiii nas
Suffered no actionable injury as a result
crf any cenduct of these defendants.

WHERETORL, these delendants Tray:

L - [ ]
intervenLion

|
-

1. That plaintiff

take nocthing hereln;

FCTL000641
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2. That this ~ourt enter its decree

declaring that defendant Anaconda

Company has the right to withdraw and
use a sufficient amount of water from
the Sahuarita-Continental Critical
Groundwater Area for the purpose of
operating its mine, mill, and related
facilities, and

3. Yor these defendants' costs

herein expended and for such other and

further relief as 1is Just and equitable.

(Signed CHANDLER, TULLAR, UDALL
& RICHMOND by Thomas Chandler,
Attorneys for named Defendants)

X * %

(TITLE CF ACTION)

ANSWER OF DUVAL CEFENDANTS
TO THE CITY QF TUCSON'S
COMPLAINT IN INTERVENTION

Filed: April 12, 1972

Defendants Duval Corporation and

L

uval Sierrrita (hereinafter referred to

FCTL000642



18

as "Duval'" or "Duval Defendants")
answer the Complaint in Intervention
(hereafter called the "Complaint") of
the City of Tucson (hereafter called
"Tucson") as follows:

I.

A Duval admits the allegations o.

Paragraphs I, II and III.

II.

Answering Paragraph IV, Duval admits

that the mining companies are all cor-

porations 1in possessioh of lands located
west of the Santa Cruz River south of
Tucson and within the watershed of the
Santa Cruz River. Duval Sierrita
tailing ponds are wifhin the Critical

N Area and the Duval Esperanza pond, which
is no longer in use, lies partly within
the Critical Area. Duval Defendants
believe the tailing ponds of the other
Defendants also lie within the Critical

Area. In addition to 1its well 1 .cts,

FCTL000643
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its rights-of-way, leases and other lands
for water storage and pipelines, its
tailing ponds, and other small land
parcels, Duval owns extensive agricul-
tural acreage within the Critical Area
which has been retired from cultivation.
Duval believes the other mining ccmpaniec
also own substantial agricultural

acreage within the Critical Area. All

of the water produced by Duval is used

within the Sahuarita-Continental Sub-
division of the Santa Cruz Basin and all
such water which 1s not actually consunad
for industrial, mining and milling pur-
poses 1s returned to the Critical Area.
iIl.
Answering Paragraph ¥V, Duval admits

]

that tne City of Tucscn obtalns watep
from wells 1ccated near the Sanza Cruz
River, some of which are located within

the Sahuarita-Continental Critical

Groundwater Area and that water fron

FCTL000644
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such waells has been used and transported
to the area served by Tucson as a muni-
cipal water utility for several years.
Duval lacks knowledge or information suf-
ficient to form a belief as to the truth
of the remaining allegaticns 1in Para-
graph V.

Iv.

Answering Paragraph VI, Duval admits
that a large portion of the water Dro-
duced and distributed for domestic and
other municipal purposes by Tucson 1s
obtained from wells located in and near
the Santa Cruz River Valley, within thé

watershed of that River and northerly of

¢)

the lands owned and c<cupied b O

<
'}
b4

rt
o 3

S

}..J

Ny
.
¥

A2 3 nor

and the mining ccmpar

o)

el

rt
>y

®

0

O

of the points At which either 1l r

(b

any of the mining companies are returning
water to the watershed cr to the ground-

water supply of the Santa Cruz Basain.
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V.

Answering Paragraph VlI; Duval admits
that 1t pumps water from wells located
on 1its réal estate within the Sahuarita-
Continental Critical Groundwater Area
and that it uses such water for 1ts
mining purpcses on 1ts real estate.
Duval's uses of such water are entirely
within the Sahuarita-Continental Sub-
divigion of the Santa Cruz Basin and
the return flow of all water which 1is
not actually consumed for industrial,
mining and milling purposes 18 to the
Critical Area. Duval admits that some
of the water pumped by FICO 1s used on
lands other than these from which it is
pumped. Duval admits that the City of
Tucson has withdrawn water from the
groundwater supply of the Sahuarita-
Continental Critical Groundwater Area
for sale and use ¢ lands not owned by

Tucson and lands other than those from

FCTL000646
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which said waters are pumped. Said lands
lie outside the Sahuarita-Continental
Subdivisieon of the Santa Cpruz Basin, and

there 1s no return flow of said waters

to said Basin Subdivision. Duval admits

that all parties plan to continue their
present pumping practices.
vi.
Answering Paragraph VIII, Duval
admits that water returned by Defendants
to the watershed of the Santa Cruz

River and to the general groundwater

system underlying the area of the River
does and will mingle with the other
percolating water of the Santa Cruz
Basin. Duval LCefendants admit and allege
that the water which FICO returns to the
groundwater supply has rendered and will
continue to render an adjacent portion

of the groundwater supply of the Santa
Cruz River Valley near Tucson undesirable

and unfit for domestic purposes. Duval

FCTL000647
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Defendants lack knowledge or information

sufficient to fofm a belief as to the
allegation that the City of Tueson is and
will hereafter be dependent on water frcm
wells lying downstream of the lands of
all of the Defendants 1in intervention.
VITI.
Except as otnerwise stzated, Duval
1s without knowledge or inicrmation suffi-
cient to form 4 belief as to the truth
of the allegations regarding the cther
mining companies.
VIIT.
Duval denies every allegation of the

Complaint not herein admitted.

SEPARATE AND AFFPIRMATIVE DEFENSES

I.
Tucgon's Complaint falils to state
a claim agairst Duval upon which relief
can bte granted.
II.

Duval alleges that Tucscn is not

FCTL000648
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entitled to the eguitable relief which

1t seeks, or to any relief from this

Court, because Tucson is guilty of laches.

Duval specifically alleges that Tucson,
through its agents, has known of the

uses and proposed uses made and to be

made by Duval Defendants and other De-

fendants for nany years. Tucson further

knew that the water table of the Santa

Cruz Basin had been lowering at all

times since Tucson began pumping water,

and further knew that Duval and other
Defendants had invested or were 1in the
process of investing and encocuraged and
induced Duval Defendants to invest many
millions of dollars for mineral explor-
ation and for plants, mills, properties
and facilities for mining purposes.
Nevertheless, 1n spite of its knowledge
of such facts and in spite of its en-
couragement of Duval's mining activities,

which make the assertion of its present

FCTL000649
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position unconsciocnable and inequitabl

(O

Tucson tor many years has failed to take
any acticn or steps to assert the rights
it now claims.
iLll.
As to [lefendant Duval Corporation,
Tucson's claim 1s tarred by limitations;
speclfically, amcng others, those set

forth 1n A.R.S. Sec. 12-526.

1V,

Duval Lefrendants have a procperty

right in the waters and to the reascnable

use of waters of the Santa Cruz Basin
which they are new using and exercising.
Said right is secured and guarantead by
the law of Arizcna, and to deprive Cuval
Lefendants cf said right or to deny
thelir reascnable exercise of the sant
would deprive them ¢ their procperty
withcut due prccess ¢f law, in contra-
vention of Article 2 of the Constitution

of Arizona and the luth Amendment to the

ey -
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Constitution of the United States, and

would deny them the protection and equal

protection to which they are entitled

under said Article and Amendment.
V.

Tucson has kteen aware of the acti-
vities of Duval 1ir. connection with the
development of 1ts plts and mills, and
for many years has Leen aware that Duval

was making and continuing to make, and

has encouraged and induced Duval to make,

an investment in excess of $100,000,006.00

in connection therewith. Tucson never-

theless failed to make any such claim

or assert any water rights against Duval.

In reliance upon Tuczcson's conduct, Duval
continued with the development of 1its
pits and mills and the expenditure of

millions of dollars incident thereto.

Duval was misled by Tucson's silence

and failure to assert its alleged rights.

Duval would not have pfoceeded in the
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manner which 1t did with said development

and expenditure of money had Tucson given
Duval timely notice of the claims or
rights it now asserts. By reason of
Tucson's conduct, which is inconsistent
with the claims it is now making, and
by reason of Duval's reasonable reliance
upon such conduct and the enormous
damage which will result to Duval if
Tucson is permitted to repudiate 1its
former conduct, Tucson 1s now estopped
to assert the rights it now claims.
VI.

In addition to Duval's rights to
reascnably use groundwater under the
Arizona Groundwater Code and the Arizona

reasonable use doctrine, Duval and its

predecessors in interest have perfected
a present right of appropriation irom

the under-flow of the Santa Cruz River
walch 1s paramount to any right Tucson

may have. In addition, Duval has present
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perlected water rights granted tc its
predecessors in interest by the King

of Spain in the percolating groundwater
of the Santa Cruz Basin and the subflow
of the Santa Cruz River which rights are
superior to any rights which the City
of Tucgson may have in the waters of

the Santa Cruz Basin. Further, Duval
has retired from cultivation substantial
acreages of agricultural lands within
the Critical Area and has thereby Lbecone
equitably entitled to the beneficial

application elsewhere of the water his-

torically used on such lands.

WHEREFORE, Duval prays for judgment:

1. Confirming Duval's rights to
the watars and the use ¢f the waters of
the Santa Cruz 3asin which it has pre-
viously made, which 1t 1s now making
and which it proposes reasonably to

make herearter.

2. TFor an order adjudicating *the

B
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relative rights of the.parties hereto to
the waters of said Basin Subdivision
and the ugse of the same.

3. For Duval's costs.

4. Tor such further relief which

seems equitable and proper to the

Court.

(Signed FENNEMORE, CRAIG, von
AMMON & UDALL by James W. Johnson
for himself and Calvin H. Udall,
Attorneys for named Defendants)

A & %

(TITLE OF ACTION)
COUNTERCLAIM OF THE ANACONDA
COMPANY TO THE COMPLAINT
IN INTERVENTION

Filed: September 25, 1973

The Anaconda Company, defendant in
intervention (hereinafter defendant)
through 1ts attorneys, hereby files its
counterclaim to the complaint in inter-
vention submitted by the City of Tucson

(hRereinafter plaintiff). Defendant
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alleges that:
I.

The plaintiff in this action 1s a
corporation formed in accordance with

Arizona Statutes as a charter city.

I1I.

The defendant is the owner of over

19,500 acres of land in Pima County,
located in the Santa Cruz Valley south
of the City of Tucson, which land 1s
situated within the boundaries of and
above the Sahuarita-Continental sub-
division of the Santa Cruz groundwater
basin.

III.

Defendant's lands have bLeen de-
veloped over the course of the last
decade into an open—pit copper mining
operation. The percolating waters of
said groundwater basin have been and
will continue to be used on sald lands.

IV.

The annual recharge c¢f percolating
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water into the groundwater basin from
which defendant receives its supply for
its mining operations is less than the
amount of water which 1s being withdrawn
from the basin. Porticns of the ground-

water basin in the area of defendant’s
lands were declared a "critical ground-

water area' by the State Land Department
on October 14, 1954 pursuant to A.R.S.
Sec. 45-308.

V.

In recent years, plaintiff has
acquired numerous well sites on land which
overlies the Sahuarita-Continental sub=-
division of the Santa Cruz groundwater
basin, in the critical groundwater area
and in the area of defendant's lands.
Plaintiff City 1s withdrawilng substan-
tial amounts of percolating water fron
such well sites, and is transporting it
many miles for sale to 1ts customers,

and for use on lands other than those
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from which they were taken and for use

out of the groundwater basin from where

the water is withdrawn to the great and

irreparable injury of the defendant.
VI.

Plaintiff intends to continue the
use of these percolating waters in the
manner alleged above, and to increase
such pumpage in the future substantially
beyond the amounts now being used.

VII. .

Defendant has been and will be irre-
parably injured and damaged by such with-

drawal and transportation of the per-
colating groundwaters of the Sahuarita-
Continental subdivision of the Santa

Cruz groundwater basin.

WHEREFORE, defendant prays that this
Court enter 1ts order:

1. Enjoining the City of Tucson
from further withdrawal and transpor-

tation of water from said wells;
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2. That the defendant recover its
costs in this action, and,
3. TFor such other relief as may

seem appropriate, just and equitable 1in

the premilises.

(Signed CHANDLER, TULLAR, UDALL
& RICHMOND, by Thomas Chandler,
Attorneys for named Defendant)

R ® %

(TITLE OF ACTION)

REPLY OF THE CITY OF
TUCSON TO THE COUNTER-

CLAIM OF THE ANACONDA
COMPANY

Filed: October 2, 1973

The City of Tucson, Plaintiff in

Intervention, replies to the Counterclaim

of Anaconda Company as follows:
1.
It admits the allegaticns of Para-
graphs 1, 2, 3 and u.
IT.

It admits the allegations of

FCTL000658



5‘.1-_4"_“

s % e .

-«
il ops. . B @ =~ @ & n -

Latieptipy, W vivy i il =

o vy el el v — . = & s

' LR CEEE R
- 2 L ] - = - -

3y

Paragraphs 5 and 6, except that i1t spe-

cifically denies that its actions, either

present or prospective, have damaged or
will damage the Anaconda Company 1n any
exercige of its lawful rights.

ITI.

As further and alternative defense,
it avers that the counterclaim 1is barred
by the running of the Statute of Limi-
tations.

IV.

As a further and additicnal de-
fense, it alleges that the withdrawal
of water from wells lying within the
area referred to in the counterclaim was
begun many years ago; that the continued
withdrawal of such water from such area
and its transportation to the City of
Tucson and its enviror. for domestic
and municipal purposes of the City of
Tucson has been open and notorious; that

it has been done with the full xXnowledge
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and understanding of The Anaconda Company

and its pradecessors in title to the

land and well sites which 1t owns 1in the

area; that the City of Tucson has de-
veloped its water utility and the service
which 1t provides to persons served by

that utility, to the present number of

more than 350,000, to a very large extent

in dependence upon the water so withdrawn
and transported, all of which has been

open and obvicus and fully known to the
counterclaimanr,.The Anaconda Company,
and to its predecessors in interest and
title; that with this knowledge and.
xnowing further that the City of Tucson
required and depended upon such trans-
ported water, the counterclaimant, The
Anaconda Company, and 1ts predecessors
in interest and title have from the be-
ginning of such withdrawal and trans-
portaticon and continuing for many years

antil the present acqulesced therein;
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that 1t and they have made no protest

to the City of Tucson about such with-
drawal and transportation, but have
instead stood by without complaint; that
1f the counterclaimant, The Anaconda
Company, and/or 1its predecessor 1n
interest and title had any legal rights
against the City growing out of such
withdrawal and transportation of the
water referred to from the area referred
to, 1t has waived such rights and has
been guilty of such laches as now

prevent 1ts seeking the aid of the Court

1n this case.

(Signed HERBERT WILLIAMS, City
Attorney of the City of Tucson,

and LESHER & SCRUGGS, P.C.,
Special Counsel, by Robert 0.

Lesher, Attorneys for Plaintiff
in Intervention)
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(TITLE OF ACTION)

AMENDED REPLY OF THE
CITY OF TUCSON TO THE
COUNTERCLAIM OF THE
ANACONDA COMPANY

Filed: October 4, 1973

The City of Tucson, Plaintiff in

Intervention, replies to the Counterclaim

of The Anaconda Company as follows:

I.

It admits the allegations of Para-

graphs 1, 2, 3 and U,

IT1.
It admits the allegations of Para-
graphs S5 and 6, except that it specif1i-
cally denies that it has transported or

1s transporting the water outside of the

groundwater basin from which it 1s with-

drawn, and further specifically denies

that 1ts actions, either present or pro-

spective, have damaged or will damage The
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Anaconda Company in any exercise of 1its
lawful rights.

I1T.
As a further and alternative defense,

it avers that the Counterclaim 1s barred

by the running of the Statute of Limi-

taticns.

. :
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V.
As a further and additional defense,
it alleges that the withdrawal of water
from wells lying within the area referred

to in the Counterclaim was btegun many

years ago; that the continued withdrawal

of such water from such area and its

: transportation to the City of Tucson and

é its envircns for domestic and municipal
purposes of the City of Tucson has been
open and notoricus; that 1t has Dbeen
done witn the full knocwledge and under-
standing of The Anaccnda Company and 1ts
? predecessors 1n title to the land and

3 well sites which it owns 1n the area;
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that the City of Tucson has developed

its water utility and the service which
it provides to persons served by that
utility, to the present number of more
than 350,000, to a very large extent in
dependence upon the water so wlithdrawn
and transported, all of which has been
open and obvious and fully known to the
¢ounterclaimant, The Anaconda Company,
and to its predecessors in interest and
title; that with this knowledge and
knowing further that the City of Tucson
required and depended upon such trans-
ported water, the counterclaimant, The
Anaconda Company, and 1ts predecessors
1n interest and title have from the
beginning of such withdrawal and
transportation and continuing for many
years until the present acguiesced

therein; that it and they have made no

protest to the City of Tucson about such

wlithdrawal and transportation, but have
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instead stood by without complaint; that
1f the counterclaimant, The Anaccnda
Company, and/or its predecessor in in-
terest and title had any legal rights
against the City growing ouf of such
withdrawal and transportation of the

water referred to from the area referred
to, 1t has walved such rights and has
been guilty of such laches as now
prevent 1ts seeking the aid of the Court
in this case.

(Signed HERBERT WILLIAMS,

City Attorney of the Cit

of Tucson, and LESHER & SCRUGGS,

£.C., by Robert 0. Lesher,

Attorneys for Plairntiff in
Interventiocn) |

—
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(TITLE OF ACTION)

COUNTERCLAIM OF DUVAL
DEFENDANTS AGAINST
PLAINTIFF IN INTERVENTION

Filed: November 7, 13973

e ol RN SV I, 89 F TSP G I SN (N B RN T ks A Sotmior - A e

Duval Corporaticon and Duval Sierrita
Corporations (herein called '"Duval

Defendants") counterclaim against the
City of Tucson (herein called "Tucson')

as follows:

J.

Tucson is a municipal corporation
formed in accordance with Arizona Revised
Statutes, Title 9, as a charter city.

I

Duval Defendants are corporations

qualified to do business and doing

business in the State of Arizona.
III

Duval Defendants are tne owners or

lessees of approximately 17,643 acres
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Continental Subdivision of the Santa
Cruz Groundwater Basin, soO désignated by

the State Land Department by Order

e el L T

Number 14 on June 8, 1954, nursuant to
Arizona Revised Statutes, Sec. 45-303,
in Pima County, Arizona. Portions of
Duval's lands in the Sahuarita-Continental

Subdivision lie within the Sahuarita-

Continental Critical Groundwater Area

designated by the State Land Department

on October 15, 1854, and have a history
of and are now entitled to the use of
percolating water underlying the Sahuarita-
Continental Subdivision for agricultural
purposes.
IV

Prior to the filing of Tucson's
complaint in intervantion,-Duval
Defendants pumped groundwater from be-

neath their lands located in the

Sahuarita-Continental Subdivision. All
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of the past, present and propbsed uses
of said waters by Duval Defendants are
within the Sahuarita-Continental Sub-
division on lands owned by Duval Defen-

dants.
V

All of said waters pumped by Duval
Defendants are put to reasonable and
beneficial uses on lands owned by Duval

Defendants in said Subdivision for in-

dustrial, mining, and milling purposes,

and the return flow from said uses is to

the common groundwater supply underlying

the Sahuarita-Continental Subdivision.
VI
The supply of groundwater of said
Subdivision is limited and for many

years the water table within said Sub-

division has been lowering and the supply

diminishing. t all times material

hereto, these facts have been well known

to Tucson.
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VII

Tucson pumps groundwater from the
Sahuarita-Continental Subdivision
of the Santa Cruz Groundwater Basin and
transports such water outside of said
Subdivision to points where its return
to the comunon supply underlying said
Subdivision 15 prevented. To the best
information and belief cf [Cuwval Defen-
dants, Tucson proposes to continue and
to substantially increase the amount of

the water 1t pumps and transports away

from said Subdivision and common supply.

" Y
" PR

Such punmping and transportation by
Tucson of water from the Zahuarita-
Continentali Subdivision .3 unreascnable
and unlawful and ras caused and will
continue to cause irretaraple hdarm to
Duval Defendants in that they will be
deprived of the reasonable, beneficial

and lawful use of said waters from and
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on their lands in said Subdivision, they
will suffer great economic detriment,
and theilr substantial investments in
property rights will be destroyed unless
this Court permanently enjoins Tucson
from pumping and transporting said water

away from said Subdivision and the common

supply and otherwise using it in violation

of the rights of Duval vVefendants.
L

The damage and detriment beinyg
caused Duval Defendants 1s irreparable
and Duval Defendants have no adéquate
remedy at law.

WHEREFYORE, Duval Lefendants pray:

1. For an injunction permanently
enjoining Tucson and 1%ts asents, ser-
vants or employvees {rom transporting any
water from the Séhuarita-Continental Sub-
division of the Santa Cruz Groundwater
Basin of Pima County and from otherwlse
using or transporting any water of said

Subdivision in violation of the rights
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of Duval Defendants; or in the alternative
for an order permanently enjoining the
City of Tucson from increasing the

amounts of water i1t transports from

salid Subdivision and, or in the alter-
native, for damages in such amount as

will adequately compensate Duval Pefen-
dants for the damage caused them by such
past and future pumping and transportation
of water by Tucson in violation of law

and the rights of Duval Defendants;

2. For an order adjudicating the
relative rights of the parties hereto to
the waters of said Subdivision and the
use of the same;

3. For the:r costs;

4. For such other and further re-
lief as shall Seém just and eguitable
to the Court.

(Signed FENNEMORE, CRAISG, von

AMMCN & UDALL by James W.

Johnson, Attorneys for named
Defendants)
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(TITLE OF ACTION)

REPLY OF THE CITY OF
TUCSON TO THE COUNTER-
CLAIM OF DEFENDANT DUVAL

Filed: November §, 1373

The City of Tucson, Flaintiff in
Intervention, replivs to tne counterclaim
of PRefendants Duval as follows:

I.

It admits the allegations o7 Pa

>
2,
|

graphs 1 and II.

1.
It admits the allegations or Para-

graph III.

TT T
.-l-.-l.-uLI'

It admics that prior to the City's
interventior in this acticn, Zuaval pumped
groundwater Irom Seneath 1ts land
located 1n tae Sahuarita-Continental
subdivisicen, and 1t denies every othep

T

allegation of Paragrapghs IV and 7.
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LV.
It admits the allegations of Para-
graphs VI and VII.
V.
It denies every other allegation of
the counterclaimn.
VI,
As a further and altarnative de-
fense, 1t avera-that the counterclaim
is barred by the running of the Statute

of Limitations.

As a further and additional defenze,

1t 1lleges that the withdrawal of water

from wells lying within the area referred
to in the counterclalin was begun many
years ago; that the continued ~withdrawal
of such water rfrom such area and its
transportation to the City cf Tucson and
its environs for domnestic and municipail
purposes of the City of Tucson has Leen

open and notorious; that 1t has leen
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done with the full knowledge and under-
standing of the defendants Duval and

thelr predecessors in title to the land
and well sites which they own in the
area; that the City of Tucson has
developed 1its water utility and the
service which 1t provides to persons
served by that utility, to the present
number of more than 350,000, to a very
large extent in dependence upon the water
so withdrawn and transporrted, all of
which has been open and okwvious and fully
Known to the counterclaimants,_Duval
Defendants, and to their tredecessors 1in

interest and title; that with this
Knowledgze and knowing further that the
City of Tucson required and depended

upon such transperted water, the counter-

‘claimants, Duval lJefenda:.ts, and their

o3
b L
ri
i-..i
it
-
g’
> g
(ad
<
(D

predecessors 1n i1nterest a:
from the feginaning of s:ich withdrawa:l

L

and transportraticn and zontinuing for
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many years until the present acquiesced
therein; that it and'they have made no
protest to the City of Tucson about such

withdrawal and transportation, but have
instead stood by without complaint; that
if the counterclaimants, Duval Defendants,
and/or their predecessor in interest and
title had any legal rights against the
City growing out of such withdrawai

and transportatioh of the water referred
to from the area referred to, they have

waived such rights and have been gullty
of such laches as now prevent their

seeking the aid of the Court in this

casea.

(Signed HEIRBERT WILLIAMS,
City Attorney of the City of
Tucson, and LESHER & SCRUGGS,
P.C., by Robert O. Lesher,
Attorneys for Plaintiff 1in
Intervention)
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(TITLE OF ACTION)

CUVAL DEYENDANTS' MOTION
FOR SUMMARY JUDGMENT

Not file-stamped; dated February 12,
1374

DUVAL CORPORATION and DUVAL 3IERRITA
CORPORATION (herein called "Duval" or
"Duval defendants") are defendants to a
Complaint in Intervention filed bty the
City of Tucson, to which they have filed
a Counterclaim. -

Pursuant to Rule 56, A.R.C.P.,

Duval moves the Court for an order
granting summary judgment in favor of
Duval and against the City of Tucson,
upon the grounds that the reccrd before
the Court, together with the Affidavits
and Exhibits attached heretc and the
Memorandum filed herewith show that there
1S NO genuline 1issue a5 to any material

fact, and that Duval defendants are
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entitled to judgment as a matter of law.

This Motion is based upon the
pleadings, depositions and Answers to

Interrogatories on file herein, the

Affidavits and Exhibits attached hereto

an:l upon the Memorandum in Support of
Motion for Summary Judgment which is

filed herewith.

(Signed FENNEMORE, CRAIG, von
AMMON & UDALL by Calvin H. Udall

and James W. Johnson, Attorneys
for named Defendants)

DUVAL DEFENDANTS' MZMORANDUM
IN SUPPORT OF MOTICN FOR
SUMMARY JUDGMENT

Not file-stamped;dated February 12, 1374

INTRCDUCTICN
The Motion of DUVAL CCRPORATION and
DUVAL SIERRITA CURPORATIOMN (hereinafter

called "IDuval defendants' or "Duval")

FCTL000677
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is based on two legal theories.

1. The Critical Groundwater Area
Theory. FARMERS INVESTMENT COMPANY
("FICO") has filed a Motion for Summary
Judgment against Duval defendantg. FICO
asserts that Daval defendants are trans-

porting water outside the Sahuarita-

Continental Critical Gisoundawater Ar2a.

FICC also asserts that the transportation

of water outgide 4 c¢riticar -Areda 1s a
per se violation of the reasonable use
Joctrine as enunciated and applied 1n

the Jarvis Jdecisions.

challenge both of tlizse gsaabtions.

But 1f the Cour+t should sustain the
contentions of FICO and reject those of
Duval, then, a rorticr: and as a matter
of law, Duval defendants zar=s entitled to
summary ludgment 4agaiinst the CZity of
Tuecson ("Tucson" or City'') on the same

grounds.
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2. The Reascnable Use Theory.
If, as i1t should, *the Court denies
FICO's Motion and the Motion of Duval
defendants based on the critical grcund-
water area theory, vuval defendants are
still entitled to summary Jjudgment a-
gainst Tucson as a matter of law.

Pursuant to the mandatory duty
imposed upon 1t by statute, the Stute
Land Department, Ly Order MNO. 14 on
Jure 8, 1954, designated and established
a groundwater subdivsision ca2lled the
"Sahuarita-Continental Subdivision of the
Santa Cruz Basan". A "Graundwater Sub-
division" 1s defined Ly ztatute as.”an
area of land cverliying, 48 nearly as
may bte determined by Known facts, 4
distinct body o groundwater. It may
consist of any deterninable part ci a
groundwater basin." (4 R.5, Sec. 45-301
5. ).

Order No. 14 was not challenged,
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as provided by statute. It is binding

upon all of the parties to this action and

1s not open to collateral attack. This

Order 1is binding upon all of the courts

of this State and of the United States.
The north boundary of both the Sub-

division and the Critical Area referred

to above is a common one. No part of

the corporate limits of the City of
Tucson extends south of this boundary
line. Tucson takes water from small
parcels within the Subdivision and Critical
Area, and exports this water !or sale
to others. The usc c¢cr "benoficial use”
of this water by any definition 1s out-
side the Subdivisicn and Critical Area,
and 1t is a hydrological impossibility
unde» the existing f{acts for any of such
water to be returnad to thé COMIMONn
basin supply.

The City of Tucson admits that the

groundwater supply of the Subdivision 1is

]
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diminishing. Its transportation of
water for sale and use outside the Sub-
division violates the reasonable use

doctrine. This violation 1is an invasion

of the constitutionally protected property.

rights of Duval defendants and of all

other persons lawfully and beneficially
using groundwater in the Sahuarita-

Continental Subdivision of the Santa

Cruz Basin. Duval defendants are, there-
fore, entitled to summary judgment against
Tucson, declaring Tucson's exportation

and use of such water to be'unlawful_

and enjoining it from such exportation

of groundwater.

STATEMENT OF FACTS
As shown on the map which 1s Exhibit
"A" hereto, the Sahuarita-Lontinental

Critical Groundwater Area, scuth of

Tucson, (the "Critical Area'"),was so

designated by the State Land Department
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on October 14, 1954, It lies entirely

within the larger Sahuarita-Continental
Subdivision of the Santa Cruz Groundwater
Basin (the "Subdivision”). A.R.S. Sec.
45-303 mandates that the Land Department
"shall, from time to time as adequate
factual data become available, designate
groundwater basins and subdivisions..."

The Sahuarita-Continental Sub-
division of the Santa Cruz Groundwater
Basin was designatad by the State L.and
Department by Order No. 14 on June 89,
1354. By statute, "'Groundwater Sub-
division' means an area of land overlying
as nearly as may be detarmined by kKnown
facts, a distinct body of groundwater.
It may consist of any determinable part
of the groundwater basin." A.R.S. Sec.
45-301 b.

A copy oI Order No. 14 and the
official map of the Sahuarita-Continental

Subdivision, certified by Louis C.
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1s on file with the Arizona Supreme Ccurt
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in Cause No. 10486 therein. Coplies of
said documents, certified by Clifford
H. Ward, Clerk of the Arizona Supreme

Court, are attached heretc as Exhibit

e oty g il Ty . F Tl el &y -

HBH .

The City of Iucson lies ncoeth of
the Subdivision and the Critical Area.
However, Tucson owns several well
sites within the Critical Area and pumps
such water primarily for use and sale
outside of the Subdivision. Tucson owns
no lands with a history of cultivation
inside the Critical Area or Subdivision.

As appears from the LDeposition (p.
52) of Frank Brooks, Assistant City
Manager, taken 1n Tthis lawsuit, such
pumping by the City from the Subdivision
may nave commenced about 20 years ago.
Since the beginning of 1984, the average
rate of production from the City's wells

inside the Critical Area and Subdivision
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has doubled from an average daily rate

of 9 million gallons to 18 million
gallons (Brooks' Dep., pp. 52-5u).

Tucson admits that 1t intends to continue
to increase these rates and to continue

to transport such water away from the

Subdivisgion.

Duval defendants own approximately

3,430 acres of land within the Subdivision,
7,430 acres of which are within the Critical

Area. This land is used for industrial,
agricultural, grazing and domestic pur-
poses. Of such acreags, apprcximately
1,530'acrea located on the Canca Ranch

and the recently acquired Esperanza

Ranch, both inside the Critical Area,
have a history of cultivation and are
entitled to the use of water from the
groundwater supply of the Subdivision.
Duval 18 also engaged in mining an ore
body lying partially within and partially
to the west of the Subdivision. The ore

1s hauled by trucks to mills located

, . :
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within the Subdivision. Industrial process

water 1s pumped by Duval from wells
loccated within the Subdivision and also

within the Critical Area. The primary
use of industrial water is to transport
material within the mills and tailing
material from the mills to tailing pcnds
located within the Critical Area. The
ponds are the points of ultimate use of
the tailing transportation water which
1s continuously pumped back and recycled.
A secondary and much smaller use
cons1sts of leaching water through
stockpiled, low grade ore. Copper 1is
extracted from the solution below the

stocxplle, xnd the water is recirculated.

De minimis amounts of water are used i~ The

mine and absorbed by the copper ccncen-
trates shipped from the nmills. Makeup
requirements ior all c¢f this industrial
23,000 ROR
process water are about 275688 acre-~feet

per annumn.

|
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For many years, the water table
within the Subdivision has been declining
and the supply diminishing. Duval filed
its Answeb to Tucson's Complaint in
Intervention on April 12, 1972 praying
for an adjudication of the relative
rights of Duval and the City to the
waters of the Subdivision. Duval ifiled
1ts8 Counterclaim against the City on

November 7, 1373.

ARGUMENT

l. FICO's Critical Groundwater

Theory.

The first ground of Buval defendants'
Motion for Summary Judgment against
Tucson is <conditional. Duval dafendants
rely on this ground only i the Ccurt
determines that FICO 1is éntitled tc
sumnary judgment against them. For all

of the reasons stated in Duval defendants'

Respense to FICO's Motion for Summary
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Judgment, FICO 1s not entitled to summary
judgment against Duval.

FICO's Motion for Summary Judgment

against Duval claims that Duval 1is trans-
porting water outside the Critical Area
and that transportation ocutside a critical

™ area 1s a per se violation of the reason-
able use doctrine under the Jarvis

de01510ns.l/ With respect to FICO's

ra o W ol € i, S I A ol N P S = i e il -Fihim-*ll-"'ﬂ"f vk, gl ot gt e o SR B W i b W ' - %

Motion, Duval's positicn is that (1)
the actual place of consumptive use by
Duval is not outside but inside the Critical
Area; and (2) even 1f FICO's allegaticns
of fact were taken as true, neither the

« Jarvis decisions, the Gpoundﬁater Code,
nor the reasonable use doctrine prohibit
transportation of water outside a Critical
Area. What they do prohibit 1is trans-

portation of water away frcm the land

. 1/ Jarvis, et al. - <*.te Land Pepart-
R ment, et al., 10U Kzf 527, 456 P.2d
" 385 219695 Jarva.sz e a . v. State Land
1L

Department, et al., LPlZ. 506,
479 P.24d 159 (1970).
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overlying the common groundwater supply,
as defined by the State Land Department
in designating the groundwater subdivi-

sions which overlie "distinct bodies of

groundwater" pursuant to A.R.S. Secs.
45-301 and 303. In fact, the Jarwvas
decisions, the Groundwater Code and the
Reaéonable Use Doctrine specifically
permit transportaticn to other lands out-
side a critical area, so long as such
lands also overlie the common supply.

That the Continental-Sahuarita Subdivision
overlies a "distinct body of ground-_
water'" or a "ccmmon basin supply’, both

factually and legaily, cannot Ce

challenged.

However, 1i{ this Court finds that
FICO 1s entitied to summary judgment
against Duval on the grounds alleged 1in
FICO's Motion, then those same grounds
compel summnary Jjudgment against Tucson

and in favor of Duval on 1ts Counterclaim.
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' FICO's theory of the law is incorrect,

but if such theory prevails, then judg-
ment must be granted against the City in
favor of Duval for the same reasons.

This 1is not to say that Duval 1is not
entitled to summary judgment against the
City or that it is not being damaged by
the City's pumping. .Duval 1s entitled
to summary judgment. It is essential
that Tucson's pumping be declared un-
lawful and enjoined to protect the
rights of Duval to its lawful and rea-
sonable industrial, agricultural,
grazing and domestic uses c¢f water, and
also to protect the legal rights of other
users in the Subdivision. The proper
grounds for granting such relief,
howaver, are not those advanced 1n

FICO's motion against Duval but the

grounds set forth in part 2 below.
Briefly, the facts which on FICO's
theory of the law justify summary judg-

ment against the City and in favor of
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Daval are as follows:

Tucson 18 concentrating waters on
several small well sites located inside
the Critical Area and 1s transporting
such water for use outside the Critical
Area. In the last ten years, the rate
of production by Tucson for use outside
the Critical Area has increassd from
nine million gallons per day to more
than eightesn million gallons per day
(20,000 acre;feat per year). Tucson
intends to continue to increase the rate
of its pumping and axportation of this
water. Duval owns approximately 7,500
acres of land within the Critical Area
entitled to the benaficial use of grcund-
water underlying the Critical Area.
Approximately 1,530 acres of such land
Wwith a long history of cultivation are
entitled to the baneficial use of water
for the cultivation of crops.

Further, under FICC's reasoning
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- -

Duval would ba all the more entitled to

'.;".___“ T oW

judgment against Tucson than would FICC

against Duval for the following reasons:

A W, Py s .l."ri{"'".'li"l rde g oy

(1) The water not actually consumptively
used by Duval is returned to the Critical
2 Area. Tucson admits that none of the
) water taken by it returns to the Critical
: Area (Tucson's Keply, par. IV); (2)
f Duval's wells are located on large
tracts of land comprising hundreds of
acres. Tucson's wells are located on
v small, "postage stamp sized" well sites;

(3) Duval has temporarily retired hun-

"

dreds of acres of land from cultivation

. which have a histecry of beneficial use
for agriculture. Tucson owns no land
with a history of cultivation in th
Critical Area; (4) Duval's uses of water
are entirely on i1and owned or leased by
1t for beneficial purgcses. Tucson

pumps water primarily for merchandising

and sale to others.
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Of course,'Tucson cannot claim
better water rights as a municipality
than can ordinary private citizr 3 and
corporations such as Duval. In both
Jarvis I and Jarvis II, supra, the Supreme
Court specifically stated that Tucson

enjoyed no bettei rights than private

owners, and that Tucson could not continue

to pump water 1n violation of the rea-
sonable use doctrine without first having
paid just compensation to the persons

whose rights were invaded.

""There is no apparent reason

for saying that, because defen-
dant is a municipal corporation,
seeking water for the inhabitants
of a city, 1t may therefore do
what & private owner of the

land may not do. The city 1s a
private owner of this land, and
the furnishing of water to 1ts
inhabitants is its private busi-
ness. It 1s imperative that the
people of the c¢city have water;

1t 1s not imperative that the
city secure 1t at the expense

of those owning lands adjoining
lands owned by the city. (Citing
case)'" Jarvis v. State Land

Department arvis , 10 riz.
506, 479 P.2d 169, 172 (1970).
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See also Jarvis v. State Land Depart-

ment, (Jarvis I), 104 Ariz. 527, 531,

456 P.2d 385 (1969).

2. Violation of the Reasonable Use

Doctrine.

Under the doctrine of reasonable use,
water may be used oif the land from which

1t is taken only when the rights of others

are not injured. Fourzan v. Curtis, 43

“Ariz. 140, 147, 29 P.2d 722 (1934);

Jarvis II. As discussed below and in
Duval's Response to rICO's Hotion for
Summary Judgment, the land from which
the water is taken is the land which

overlies the common basin supply. In

this case, the land overlying the common
supply has been officially defined by
the State Land LCepartment as the
Sahuarita-Continental Subdivision of the

Santa Cruz Groundwater Basin by its
Order No. 14 entered June 8, 1354 pur-

suant to A.R.8. Se¢. 45-303.
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As stated 1in Briatop v. Cheatham,
(Bristor II), 75 &riz. 227, 237-38,
255 P.2d 173 (1353), two elements must
be shown 1in ofder to make out a violation
of the reasonable use doctrine: (1)
that the water 1s not diverted for the
"reasonable use of the land from which
it 1is taken'", and (2) resulting injury.
As to the first element, Tucson has
admitted that 1t 1s transporting water
away from the Subdivision for use at
points where 1ts return to the Subdivision
1s prevanted.

1"'1

lLement, resulting

L.
b

As to the secon:

rf
o

injury, Tucson nhas admitted that the water
supply of the Subdivision 1s limitad,

that it has been diminishing for many
vears, and that the warer table c¢f the
Subdivisic. has teen declining Icr nany
years.

the Subdivisicn and transportaticn of

such water t©o polnts where 1t cannot

FCTL000694



70

return to the Subdivision supply can
only.aggravate this overdraft situation
and contribute to the damage of all
lawful users within the Subdivision.
Further, by designating a Critical
Groundwater Area within the Subdiwvision,
the State Lard Department has made the
additional determination that there 1is
insufficient water available to sustain

agriculture at the present rates of

withdrawal. This determination, made on

October lu4, 1954, is binding on all of
“he parties, including Tucson.

Therefore, as was said in the
Jarvis cases, further withdrawals fron
the common supply can only impair the
rights and deplete the supply of existing
users. In Jarvis, the second element--
resulting injury--was presumed solely

tfrom the fact of the existence of a

]
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designated Critical Areajg/

Both the elements necessary to show
a violation of the reasonable use doc-
trine have bean admitted by Tucson:
(1) transportation away from the common
basin (Subdivision) supply to points
where return to the Subdivision supply
is prevented; and (2) injury to the
remalning owners coverlying the common
supply including Duval. Duval 1is
accordingly entitled to an order pro-
hibiting the City from pumping water
from the Subdivision for use outside the
Subdivision. -

The doctrine of reasonable use was

adOPted by the Supreme Court of Arizcna
in Bristor v. Cheatham (Bristor II),

75 Ariz. 228, 240 P.24 185 (1952). It

2/ Contrary to FICO's position in this

case, the Court did not presume the first
element--failure to make a veasonable use
on (sic) the land from which the water is
taken--from the mere fact that transpor-
tation outside the Critical Area occurred.
That 1issue turned on whether the water

was used on land overlying the common
Fasin supply.
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was adopted in the follcwing language:

"This rul2 does not prevent

the extraction of groundwater

subjacent to the 301l so long

as it 1s taken 1in c¢onnection with

the beneficial enjoyment of

the land from which 1t 1s taken.

If It 1s diverted for the purpos=e

of making reasonable use of

the land frcm which 1t 1s taken,
“ there 1s no liabllity incurred to

an adininin,; ¢wner for a resulting

damage.”"  (Znaphasis addad).

'

What is meant by "the land {rom which
1t 18 raken" can s deternined from the

dissents 1n the Sirst Bristor opilnion

which Eristor (&
LLaPrade in his dissent in Bristcer

stated the reascnable use 13s5ue as
follows:

cwney oI land

cf percolating

5 adjoilning land
D the water from

i G ot
P2 LY
¢ D

4 flt
T ol waence 1t cces

- = oy * W .
Sromo punss upon their
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lands drawing water therefrom
18 diminished to their inijury."
(Emphasis added) 73 Ariz. at 2u42.

Similarly, Justice DeConcini in his

dissent from the first Bristor opinion,

explained the doctrine of reasonable use

as follows:

"Under reascnable use there

is . . . a prohibition upon a
use on other land opr at a
distance away from the base

of the common supply 1f such
alien use interferes with the
use of water of other property
owners. (Emphasis added)

73 Ariz. at 255.

Thus, it is clear that it violates the
doctrine of reasonable use to transport

water away from the base of the common

supply if its return to the zommon supply

1s prevented. That was the hrolding in
the Jarvis dscisicns, rarticularly
Jarvis II, and those decisions controil

here., 1In Jarvis II, the Court said:

"The right +to exhaust the

comn.on supply by transporting

water for use off the lands
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from which they are pumped 1s a
rule of law controlled by tne doc-
trine of reasonable use and pro-
tected by the constitution of

the state as a right in property.

) S

"Tucson's delivery of water to
purchasers within the Avra-Altar
drainage area but outside the
Marana Critical Groundwater Area
is, however, without equitabple
sanction. There is no indica-
tion 1n the record that these
customers of Tucson overlie

the watar basin so as to cone
within the principle applicable
to Ryan Field. Until Tucson

can establish that 1ts customers
outside the Marana Critical
Groundwater Area but within the
Avra-Altar Valleys' drainage
areas overlie the water basin

5C as to be antitled to withdraw
water from it, there are no
equities which will relieve 1t
of the injunction heretofore
issued."” (Emphasis added) 473
.24 at 173,

The identical situation 1s present

here, Tucson 1s transboriiny water away

U

from the water basin which forms the
common supply of the Subdivision. 3Such

water 1s forever lcst to the common

supply.
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In tact, as can be seen from many

of the cases cited by *the Arizona Supreme

Court in the Jarvis decisicons, the doc-
trine of reascnable use arose in exactly
this centext. Municipalities were in-
stalling wells on small parcels and

transporting the zroundwater pumped

therefrom away frzni the base of the commen

supply for sale to the wustcmers and
for use 4t points where 1t would never

return to the cornon basin. As was said

in Canada v. City of Shawnee, 64 P.2d

634, 697 (Okla. 1936), rehsaring denied

(13937), "practically all of the cases in

.Y

whichk this rule of . . . reasonable use
has been applied were cases in which
per-olating water was Leling extracted

from land for the purpose of sale at a

>

distance, for use 1in supplying water to

cltles and towns. .« . . "

For exarnple, in Xatz v. Walkinshaw,

70 Fac. 683 (Ca

'..J

1302), on rehearing,
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74 Pac. 766 (Cal., 1903), the court
defined the land from which the water
1s taken as the "water-bearing land"
(p. 771) and the "land overlying the
water-bearing strata" (p. 772). It

held the defendant could not divert

"water for sale, to be used on the lands

of others distant from the saturated

belt from which the artesian water 1s

derived'" (emphasis addad). (70 Pac.

at 664). Likewise, 1n Burr v. Maclay

Rancho Water Co., 98 Pac. 260, 264 (Cal.

1908), the court held that

”- . ¢ Oﬂﬂ QdﬂnOt ’ tO the in_

jury of the other, take such
waters from the strata and
conduct the same to distant
lands not situated over the
same water-bearing strata.n

mphasis added

Further,

"The reasonable rule here would
be to hold that defendants'

appropriation for distant lands
1s subject to the reasonable
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use of the water on lands

overlving the supply. . . . "
(Emphasis added)

And 1n the following cases cities

were enjoined from concentrating water
on small well sites and transporting 1it

away from the boundaries of the commoh
supply:

Schenk v. City of Ann Arbor, 163
N.W. 109, 111 (Mich. 1917), (held un-
lawful ". . . to pipe the water away
from the land, to sell some of it, to
use some of it for municipal purposes,
(and]) not to return -any of 1t to the
of Crosb

land."); Volkmann v. Cite

120 N.W.2d4 18, 22-23 (N.D. 1963), (water
was ". . . ~iped to the city which 1s
not located above the source 2f supply

where 1t 1is used {or municipal purposes

'

and for sale to individuals. . . .

(emphasis added); Forbell v. City of

New York, S8 N.Z. Bu44 ., gus5-46 (N.Y.
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App. 1900), (city could not take watenr
beyond the boundaries of the common

supply". . . and by merchandising it,

prevent 1ts return. . . . "); Evans v.

City of Seattle, 47 P.2d 984 (Wash. 1935),

(the rule applies ". to the subject

of water from a saturated stratum ex-

tending under the property of several

owners,"; City of San Bernardino v.
City of Riverside, 198 Pac. 784 (1921).

The facts necessary to show a
violation of the reasonable use doctrine
are undisputed: (1) Tucson is trans-
porting water out of the Subdivision,
which defines the '"distinct body of
groundwater" which i1s the common ground-
water supply for Duval and others; and
(2) the common basin supply cf the
Subdivision is now and since prior to
1354 being depletad; pumping by the
City is contributing to that overdraft.

Further, the water pumped by Tucson does
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not return to the Subdivision; it is
forever lost. Duval 1is entitled to judg-
ment on its Counterclaim and to an order
permanently enjoining Tucson, its agents,
servants and employees from transporting
any water from the Sahuarita-Continental
Subdivision of the Santa Cruz Groundwater

Basin of Pima County, Arizona.

(Signed FENNEMORE, CRAIG, von
AMMON § UDALL by Calvin H.
Udall and James W. Johnson,
Attorneys for Duval Defendants)

Exhibit A to Motion for Summary
Judgment, Map of Sahuarita-
Continental Critical Groundwater
Area and Subdivision, and

Exhibit B to Motion for Summary
Judgment, Official Map of the
State Land lepartment of th
Sahuarita-Continental Subdivision
of the Santa Cruz Basin as '
Established June 18, 1354,

by Order No. 14, are 1ncorporated
by reference thereto under the
provisions of Rule 3(b)7, Rules

of the Supreme Court.
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